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1
2 certain building contractors.
Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.
The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
3 SECTION 1. 101.148 of the statutes is created to read:
4 101.148 Contractor notices. (1) DEFINITIONS. In this section:
5 (a) “Building” means any structure that is an improvement to land and that is
6 intended for use as a dwelling.
7 (b) “Claimant” has the meaning given in s. 895.07 (1) (c).
8 (c) “Contractor” means a person that enters into a contract with a potential
9 claimant to construct a building on the potential claimant’s land, to complete a

10 remodeling project on a building on the potential claimant’s land, or to complete a
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SECTION 1
remodeling project on the potential claimant’s modular home. “Contractor” includes
a subcontractor.

(e) “Remodel” does not include maintenance and repair work.

(f) “Supplier” means a person that supplies windows or doors to a building.

(2) NOTICE REQUIRED AT TIME OF CONTRACTING. (a) Upon entering into a contract
to construct a building, to complete a remodeling project on a building, or to complete

a remodeling project on a modular home, the contractor shall give the potential
claimant, if any, a notice worded substantially as follows:
NOTICE CONCERNING CONSTRUCTION
DEFECTS

Wisconsin law contains important requirements you must follow before you
may file a lawsuit for defective construction against the contractor who constructed
your building or completed your remodeling project or against window or door
suppliers. For example, section 895.07 (2) and (3) of the Wisconsin statutes requires
you to deliver to the contractor a written notice of any construction conditions you
allege are defective before you file your lawsuit, and you must provide your
contractor or window or door suppliers the opportunity to make an offer to repair or
pay for the construction defects. You are not obligated to accept any offer made by
the contractor or window or door suppliers, but failure to accept a reasonable offer
may limit your recoverable damages. All parties are bound by applicable warranty
provisions.

(b) The notice required under par. (a) shall be conspicuous and in writing and
may be included within the contract between the contractor and the potential
claimant.

SECTION 2. 895.07 of the statutes is created to read:
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SECTION 2

895.07 Claims against contractors and suppliers. (1) DEFINITIONS. In this
section:

(a) “Action” means a civil action or an arbitration under ch. 788.

(b) “Building” has the meaning given in s. 101.148 (1) (a).

(c) “Claimant” means a homeowner, other than a developer or builder, who
asserts a claim against a contractor or supplier concerning a construction defect.

(d) “Construction defect” has the meaning assigned by a written, express
warranty provided by the contractor or, if no such meaning is assigned by warranty,
means a deficiency in the specifications, planning, supervision, construction, or
remodeling of a building or in the remodeling of a modular home that results from
any of the following:

1. Defective material.

2. Violation of applicable building codes.

3. Failure to follow accepted trade standards for workmanlike construction.

(e) “Contractor” means a person that enters into a contract with a potential
claimant to construct a building or to complete a remodeling project on a building.

(g) “Serve” or “service” means personal service or delivery by certified mail,
return receipt requested, to the last—-known address of the addressee.

(h) “Supplier” has the meaning given in s. 101.148 (1) (f).

(2) ACTION; DISMISSAL WITHOUT PREJUDICE. Before filing an action against a
contractor or supplier for a construction defect, the claimant shall serve the
contractor with a notice of the claim that describes the claim in sufficient detail to
determine the general nature of the construction defect. If the claimant files an

action but fails to serve the notice of claim, the court shall dismiss the action without
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SECTION 2
prejudice, and the action may not be refiled until the claimant has complied with the
requirements of this subsection. /35 j

(3) NOTICE AND OPPORTUNITY TO REPAIR. (a) No later than ?@/days before
Initiating an action against a contractor or supplier under this section, the claimant
shall serve written notice of claim under sub. (2) on the contractor. The notice of
claim shall state that the claimant asserts a construction defect claim or claims and
is providing notice under this paragraph. The notice of claim shall describe the claim
or claims in sufficient detail to explain the nature of the alleged construction defect
and the results of the construction defect. The claimant shall provide to the
contractor all evidence the claimant knows or possesses, including expert reports,
photographs, electronic mail, and videotapes that depict the nature and cause of the
alleged construction defect. In addition, the claimant shall provide to the contractor
any evidence discoverable under ch. 804 that depicts the nature and cause of the
construction defect, including expert reports, photographs, and videotapes. The
claimant may not later use evidence in an action under this section that the claimant
withholds or fails to produce.

(b) Within 30 days after the claimant serves notice of claim under par. (a), or
within 45 days if the contractor makes a claim for contribution from a supplier under
sub. (9) (a), each contractor that has received the notice of claim may serve on the
claimant, and on any other contractor that has received the notice of claim and on
any supplier that has received a claim for contribution under sub. (9) (a), a written
response to the claim or claims that either offers to settle the claim by monetary
payment, the making of repairs, or a combination of both, without inspection, or

proposes to inspect the building that is the subject of the claim.
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SECTION 2

(c) Within 30 days after a supplier has received notice that a contractor is
seeking contribution under sub. (9) (a), the supplier may serve the contractor with
a written response that offers to settle the contribution claim by payment, by repair,
or by both payment and repair without inspection or that offers to inspect the
building that is the subject of the contribution claim. The contractor shall forward
the supplier’s response to the claimant. The supplier and contractor shall use their
best efforts to coordinate their responses to claims and contribution claims.

(d) If the contractor wholly rejects the claim and will neither remedy the alleged
construction defect nor settlé the claim, or does not respond to the claimant’s notice
of claim within the time under par. (b), the claimant may bring an action against the
contractor for the claims described in the notice of claim without further notic?)(

(e) If the claimant rejects a settlement offer made by the contractor, the

claimant shall provide written notice of the claimant’s rejection to the contractor and,
if represented by legal counsel, the contractor’s attorney. The notice shall include the
specific factual and, if known, legal reasons for the claimant’s rejection of the
contractor’s proposal or offer. If the claimant believes that the settlement offer omits
reference to any portion of the claim, or was unreasonable, the claimant shall in its
written notice include those items that the claimant believes were omitted and set
forth in detail all reasons why the claimant believes the settlement offer is
unreasonable. In any subsequent action in which the claimant asserts that the
settlement offer was unreasonable, the claimant may not raise any reasons that were
not included in its response to the contractor. The contractor shall foreword the

claimant’s response to a supplier upon whom a contribution claim has been made.
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SECTION 2

(f) If a proposal for inspection is made under par. (b), the claimant shall, within
30 days of receiving the contractor’s proposal, provide the contractor and any
supplier on whom a contribution claim has been made and its agents, experts, and
consultants prompt and complete access to the building to inspect the building,
document any alleged construction defects, and perform any testing required to
evaluate fully the nature, extent, and cause of the claimed construction defects and
the nature and extent of any repairs or replacements that may be necessary to
remedy them. If destructive testing is required, the contractor shall give the
claimant and all persons on whom a notice of claim or contribution claim has been
served advance notice of the testing at least 10 days before commencement of the
testing and shall, after completion of the testing, return the building to its
pre—testing condition. If any inspection or testing reveals a condition that requires
additional testing to allow the contractor to evaluate fully the nature, cause, and
extent of the construction defect, the contractor shall provide notice to the claimant
and all persons on whom a notice of claim or contribution claim has been served of
the need for the additional testing and the claimant shall provide access under this
paragraph. If a claim is asserted on behalf of the owners of multiple buildings, or
multiple owners of units within a multifamily complex, then the contractor shall be
entitled to inspect each of the buildings or units. The claimant shall either provide
a specific day for the inspection upon reasonable notice for an inspection or require
the contractor to request in writing a day, at least 3 days before the inspection.

(g) Within 14 days following completion of the inspection and receipt of all
testing results under par. (f), the contractor may serve on the claimant any of the

following:
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1. A written offer to remedy fully or partially the construction defect at no cost
to the claimant. The offer shall include a description of any additional construction
necessary to remedy the construction defect and an anticipated timetable for the
completion of the construction.

2. A written offer to settle the claim by monetary payment.

3. A written offer including a combination of repairs and monetary payment.

4. A written statement that the contractor will not proceed further to remedy
the construction defect.

(h) If a claimant accepts a contractor’s offer made under par. (g) and the
contractor does not proceed to make the monetary payment or remedy the
construction defect within the agreed timetable, the claimant may bring an action
against the contractor for the claim described in the notice of claim without further
notice&ﬁgmm/§wmg€é£g,ﬁ&g&@ﬁﬁ£};@@fed@% The claimant may also file
the contractor’s offer and claimant’s acceptance, and the offer and acceptance creates
a rebuttable presumption that a binding and valid settlement agreement has been
created and should be enforced by the court.

(1) If a claimant receives a written statement that the contractor will not
proceed further to remedy the construction defect, the claimant may bring an action
against the contractor for the claim described in the notice of claim without further
notice ﬁcﬁp}ﬁ% pthé;wwé,prq@udeﬂbygapﬁllcabj Ao

() If the claimant rejects the offer made by the contractor to remedy the

construction defect or to settle the claim by monetary payment or a combination of
each, the claimant shall serve written notice of the claimant’s rejection on the
contractor. The notice shall include the specific factual and, if known, legal reasons

for the claimant’s rejection of the contractor’s offer. If the claimant believes the
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2005 — 2006 Legislature

contractor’s settlement offer is unreasonable, the claimant shall set forth in detail
all reasons why the@%;i,mant believes the settlement offer is unreasonable. In
any subsequent action in which the claimant asserts that the settlement offer was
unreasonable, the claimant may not raise any new reasons unless the claimant later
discovers significant information.

(k) Upon receipt of a claimant’s rejection and the reasons for the rejection, the
contractor may, within 15 days of receiving the rejection, make a supplemental offer
of repair or monetary payment to the claimant.

(L) If the claimant rejects the supplemental offer made by the contractor to
remedy the construction defect or to settle the claim by monetary payment or a
combination of each, the claimant shall serve written notice of the claimant’s
rejection on the contractor. The notice shall include the specific factual and, if
known, legal reasons for the claimant’s rejection of the contractor’s supplemental
settlement offer. If the claimant believes the contractor’s supplemental settlement
offer is unreasonable, the claimant shall set forth in detail all reasons why the
claimant believes the supplemental settlement offer is unreasonable. In any
subsequent action in which the claimant asserts that the settlement offer was
unreasonable, the claimant may not raise any reasons that were not included in its
response to the contractor.

(m) If a claimant rejects a reasonable offer, including any reasonable
supplemental offer, made as provided under this subsection or does not permit the
contractor to repair the construction defect pursuant to an accepted offer of
settlement, the claimant may not recover an amount in excess of the fair market
value of the offer of settlement, or the actual cost of the repairs made, whichever is

less, or the amount of a monetary offer of settlement. For purposes of this paragraph,
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SECTION 2

the trier of fact shall determine the reasonableness of an offer of settlement. If the
claimant has rejected a reasonable offer, including any reasonable supplemental
offer, and any other law allows the claimant to recover costs and attorney fees, then
the claimant may recover no costs or attorney fees incurred after the date of its
rejection.

(n) A claimant accepting the offer of the contractor to remedy a construction
defect shall do so by serving the contractor with a written notice of acceptance within
a reasonable period of time after receipt of the contractor’s settlement offer, but no
later than 30 days after receipt of the offer. If no response is served upon the
contractor within the 30—day period, then the offer shall be deemed accepted.

(o) If a claimant accepts a contractor’s offer to repair a construction defect
described in a notice of claim, the claimant shall provide the contractor and its
agents, experts, and consultants prompt and unfettered access to the building to
perform and complete the construction by the timetable stated in the settlement
offer.

(p) If, during the pendency of the notice, inspection, offer, acceptance, or repair
process, an applicable limitations period would otherwise expire, the claimant may
file an action against the contractor or supplier, but the action shall be immediately
abated pending completion of the notice of claim process described in this section.
This paragraph shall not be construed to revive a statute of limitations period that
has expired before the date on which a claimant’s written notice of claim is served
or extend any applicable statute of repose.

(q) After the sending of the initial notice of claim, a claimant, a contractor, and
a supplier may, by written mutual agreement, alter the procedure for the notice of

claim process described in this section.
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SECTION 2

(4) CONTRACTOR OR SUPPLIER NOT LIABLE FOR CERTAIN DAMAGES. In an action
relating to a building involving a construction defect, a contractor or supplier shall
not be liable for damages involving or caused by any of the following:

(a) Normal shrinkage due to drying or settlement of construction components
within the tolerance of building standards.

(b) The contractor’s or supplier’s reliance on written information relating to the
building that was obtained from official government records or provided by a
government entity.

(c) Any construction defect known by or disclosed to a claimant in writing before
his or her purchase of the building.

(d) Any construction defect in a building that is purchased in “as is” condition.

(e) Ifthe claimant is not the first owner of the building, any construction defect

known by the claimant or that could have been discovered by the claimant through

(f) Refusal of anyone to allow the contractor or supplier or the contractor’s or
supplier’s agents to perform their warranty service work.

(5) WARRANTY TERMS. The claimant and contractor or suppliér are bound by any
contractor or supplier warranty terms pertaining to products or services supplied to
the building.

(6) ADDITIONAL CONSTRUCTION DEFECTS AND NOTICE AND OPPORTUNITY TO REPAIR.
A construction defect that is discovered after an initial claim or contribution claim
notice has been provided may not be alleged in an action until the claimant or
contractor has given the contractor or supplier who performed the original
construction work or provided supplies written notice of the new claim or

contribution claim regarding the alleged new construction defect based on the
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SECTION 2

claimant’s or contractor’s most current records. The contractor or supplier shall have
an opportunity to resolve the notice of the new claim or contribution claim in the
manner provided in sub. (3).

(7) RELEASE; INSURANCE. If a claimant or contractor accepts an offer made in
compliance with this section and the contractor or supplier fulfills the offer in
compliance with this section, the claimant or contractor is barred from bringing an
action for the claim described in the notice of claim and the contractor or supplier is,
for insurance purposes, legally obligated to make the repairs or the monetary
payment as if the claimant or contractor had recovered a judgment against the
contractor or supplier in the amount of the cost of the repairs or the amount of the
monetary payment.

(8) ACTION OF ASSOCIATIONS. (a) In this subsection, “association” means a
homeowner’s association, condominium association under s. 703.02 (1m), unit
owner’s association, or a nonprofit corporation created to own and operate portions
of a planned community that may assess unit owners for the costs incurred in the
performance of the association’s obligations.

(b) A person may not provide or offer to provide anything of value, directly or
indirectly, to a property manager of an association or to a member or officer of an
association to induce the property manager, member, or officer to encourage the
association to file or discourage the association from filing a claim for damages
arising from a construction defect.

(c) A property manager retained by an association or a member or officer of an
association may not accept anything of value, directly or indirectly, in exchange for
encouraging to file or discouraging from filing a claim for damages on behalf of the

association arising from a construction defect.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2005 - 2006 Legislature -12 - LRB-2307/P4
MJL&RNK:wlj:rs

SECTION 2

(d) A person who knowingly violates par. (b) or (¢) is guilty of a misdemeanor.

(e) An association may bring an action against a contractor to recover damages
resulting from construction defects in any of the common elements or limited
common elements of a condominium, as defined in s. 703.02 (2) and (10). Such an
action may be maintained only after all of the following occur:

1. The association first obtains the written approval of each unit’s owner whose
interest in the common elements or limited common elements will be subject of the
action.

2. A vote is held of the units’ owners to which at least a majority of the votes
of the members of the association are allocated.

3. The full board of directors of the association and the contractor have met in
person and conferred in a good faith attempt to resolve the association’s claim, or the
contractor has definitively declined or ignored the requests to meet with the board
of directors of the association.

4. The association has otherwise satisfied all of the pre—action requirements
for a claimant to commence an action as set forth in this section.

(f) At least 3 business days in advance of any vote to commence an action by
an association to recover damages resulting from construction defects in any of the
common elements or limited common elements of a condominium, the attorney
representing the association shall provide to each unit’s owher a written statement
that includes, in reasonable detail all of the following:

1. The construction defects and damages or injuries to the common elements
or limited common elements.

2. The cause of the construction defects, if the cause is known.



S V- B V]

ot

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

2005 — 2006 Legislature ~13 - MJQJ&?&%{%&K‘;

SECTION 2

3. The nature and the extent that is known of the damage or injury resulting
from the construction defects.

4. The location of each construction defect within the common elements or
limited common elements, if known.

5. A reasonable estimate of the cost of the action, including reasonable attorney
fees and costs, expert fees, and the costs of testing.

6. All disclosure that the unit owner is required to make upon the sale of the
unit.

(g) An association or an attorney for an association may not employ a person
to perform destructive tests to determine any damage or injury to a unit, common
element, or limited common element caused by a construction defect unless all of the
following are true:

1. The person has expertise in the testing.

2. The association has obtained the prior written approval of each unit’s owner
whose unit or interest in the common element or limited common element will be
affected by the testing.

3. The person performing the tests has provided a written schedule for repairs.

4. The person performing the tests is required to repair all damage resulting
from the tests in accordance with state laws and applicable local ordinances.

5. The association or the person so employed obtains all permits required to
conduct the tests and to repair any damage resulting from the tests.

6. Reasonable prior notice and opportunity to observe the tests is given to the
contractor against whom an action may be brought as a result of the tests.

(h) An association may commence an action only upon a vote or written

agreement of the owners of the units to which at least a majority of the votes of the
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SECTION 2

members of the association are allocated. In such a case, the association shall

provide written notice to the owner of each unit of the meeting at which the

commencement of an action is to be considered or action is to be taken at least 21

calendar days before the meeting.

(i) The board of directors of an association may, without giving notice to the

units’ owners, employ a contractor and other persons necessary to make immediate

repairs to a unit or common element within the condominium as are required to

protect the health and safety of the units’ owners.

(9) CONTRIBUTION. (a) A contractor may not seek contribution from a supplier

for a claim that a claimant makes against the contractor unless the contractor

provides the supplier with a written notice of the claimant’s claim and the

contribution claim within 10 days of the contractor’s receipt of the claim. The

contractor shall explain the contribution claim in sufficient detail to explain the

nature and results of the all

eged construction defect. The contractor shall provide

to the supplier all evidence the contractor knows or possesses, including expert

reports, photographs, electronic mail, and videotapes that depict the nature and

cause of the alleged construction defect.

In addition, the contractor shall provide to

the supplier any evidence discoverable under ch. 804 that depicts the nature and

cause of the alleged construction defect, including expert reports, photographs, and

videotapes. The contractor may not later use evidence in an action under this section

that the contractor withholds or fails to produce. P
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d¢1 REPAIRS. Without giving notice under this section, a dlaimant

may make immediate repairs to a building to protect the health or safety of its
occupants.

SECTION 3. Effective date.

(1) This act first applies to actions commenced on the effective date of this
subsection.

(END)
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10 gontractor| does not pro ed to make the monetary payment or remedy the
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12 or the’ clalm described in the notice of clann WltElout further
13 \\ The claimant may also ﬁle

,aczeptgance and the offer and acceptan%ce creates

a rebu\ttable presumptlon that a bmdmg ga?nd valid settlement agreement ?has been
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created and should be enforced by the ccgugt | ,
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proceed further to remedjg the construcflon defect the c&m&&% may brlng an actlon

. scribed in the notice-of claim without further
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y/1If the Eﬁmm&ﬁrejec‘cs the joffer made by the

construction defect of{i settle thg*clalm by monetary payment or

ashall §ewe written notice of the claimant’s;rejection on the

combination of

~23 each, the dldin
QQﬁ%ra%tep The not1 ‘shall include the specific factual and, if knownlegal reasons
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/ \
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S claim by monetary payment or a /f
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/ I —
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/12 rejection on the cofitrae ops The no;tace shall include the specific factual and, if

o f”% centractor’s
cle ] ejection of the eon

f 13 known, legal reaso?ﬁe ; j .
%{14 settlement offer. }ﬁ ec finamgbel eves theﬁe@ﬁaﬁracﬁm‘?g supplemental settlemen W\ "ﬁf e A

!

|

% ;

é - . / .

% 16 Qimﬁraéx@z elieves the supplémental se%tlement offer is unreasonable.
%
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‘ In any
\"x
17 ‘*\ subsequent action in Whlc}}f the ¢laimant >asserts that the settlement offer was
\
1 18 \5 unreasonable the cldimant/may not raise any reasons that were not included in its
| 7 \Lnasonablo, thes

\ 19 response to the mmet%K%

~ to repair the constructxon defect pursuant to an accepted offer of

23 sett]ement the cldi maat may not recover an amount in excess of the fair market
24 value of the offer of settlement, or the actual cost of the repairs made, whichever is
25

less, or the amount of a monetary offer of settlement. For purposes of this paragraph,
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defect shall do so by sergnng the @ﬁtfrm% with a written notice ﬁf’ acceptgnce within
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v
ettlég}ent offer, but no
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a reasonable period of @m’é after recmpt of the efntrac 0TS /4

later than 30 days after receipt of the offer. If no reswe is %erved upon the

T flrfhin the 3(§—day period, fhen the jfgx‘s’flall be deemed‘k@ccepted
e; 5 e %"‘g%

' offer to repair a construc@mn defect
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nt, shall provide the @n&a@% and its

agents, experts, and consultants prompt and unfettered access to the building to

claima

described in a notice of claim, the

perform and complete the construction by the timetable stated in the settlement
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offer.
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/ / process, an apphcable limitations period w?}rl/\ethe*'wxse expire, the claimant may
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“(p) If, during the pendency of the notice, inspection, offer, acceptance Or repair
N

g file an action against the contractor or s/uf;pher but the action shall be immediately

s

““

abated pending completion of the notlce of claim process described in this section.
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This paragraph shall not be con/strued*tg revwe a statute of limitations period that

has expired before the date on which a clalmam’s written notice of claim is served

f‘f %‘
T
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or extend any apphcab%“‘e statute of repose. ~

e
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claim process descébéd in this secflon
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DRAFTER’S NOTE LRB-2307/P5dn
FROM THE RPN:wlj:rs
LEGISLATIVE REFERENCE BUREAU

October 10, 2005

Attorney Lief has left the LRB so I am taking over this draft. I tried to follow the
instructions to repeat sub. (3) (d) to (o) for the contractor—supplier conflict and created
sub. (9) (b) to (m). I hope that was your intent.

I'made the change requested on p. 4, 1. 3 (90 to 135 days), and the change on p. 15, .
1 regarding “homeowner.”

I did not add a cross—reference to the s. 101.148 (1) (f) definition of “supplier” because
that is on p. 3, 1. 19.

Robert P. Nelson

Senior Legislative Attorney

Phone: (608) 267-7511

E-mail: robert.nelson@legis.state.wi.us
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1 AN ACT to create 101.148 and 895.07 of the statutes; relating to: claims against

2 certain building contractors.

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

3 SECTION 1. 101.148 of the statutes is created to read:

4 101.148 Contractor notices. (1) DEFINITIONS. In this section:

5 (a) “Building” means any structure that is an improvement to land and that is
6 intended for use as a dwelling.

7 (b) “Claimant” has the meaning given in s. 895.07 (1) (c).

8 (c) “Contractor” means a person that enters into a contract with a potential
9 claimant to construct a building on the potential claimant’s land, to complete a

10 remodeling project on a building on the potential claimant’s land, or to complete a
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SECTION 1
remodeling project on the potential claimant’s modular home. “Contractor” includes
a subcontractor.

(e) “Remodel” does not include maintenance and repair work.

(f) “Supplier” means a person that supplies windows or doors to a building.

(2) NOTICE REQUIRED AT TIME OF CONTRACTING. (a) Upon entering into a contract
to construct a building, to complete a remodeling project on a building, or to complete
a remodeling project on a modular home, the contractor shall give the potential
claimant, if any, a notice worded substantially as follows:

NOTICE CONCERNING CONSTRUCTION
DEFECTS

Wisconsin law contains important requirements you must follow before you

may file a lawsuit for deféctive construction against the contractor who constructed

your building or completed your remodeling project or against window or door

you to deliver to the contractor a written notice of any construction conditions you
allege are defective before you file your lawsuit, and you must provide your
contractor or window or door suppliers the opportunity to make an offer to repair or
pay for the construction defects. You are not obligated to accept any offer made by
the contractor or window or door suppliers, but failure to accept a reasonable offer
may limit your recoverable damages. All parties are bound by applicable warranty
provisions.

(b) The notice required under par. (a) shall be conspicuous and in writing and
may be included within the contract between the contractor and the potential
claimant.

SECTION 2. 895.07 of the statutes is created to read:
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895.07 Claims against contractors and suppliers. (1) DEFINITIONS. In this
section:

(a) “Action” means a civil action or an arbitration under ch. 788.

(b) “Building” has the meaning given in s. 101.148 (1) (a).

(c) “Claimant” means a homeowner, other than a developer or builder, who
asserts a claim against a contractor or supplier concerning a construction defect.

(d) “Construction defect” has the meaning assigned by a written, express
warranty provided by the contractor or, if no such meaning is assigned by warranty,
means a deficiency in the specifications, planning, supervision, construction, or
remodeling of a building or in the remodeling of a modular home that results from
any of the following:

1. Defective material.

2. Violation of applicable building codes.

3. Failure to follow accepted trade standards for workmanlike construction.

(e) “Contractor” means a person that enters into a contract with a potential
claimant to construct a building or to complete a remodeling project on a building.

(g) “Serve” or “service” means personal service or delivery by certified mail,
return receipt requested, to the last—-known address of the addressee.

(h) “Supplier” has the meaning given in s. 101.148 (1) (f).

(2) ACTION; DISMISSAL WITHOUT PREJUDICE. Before filing an action against a
contractor or supplier for a construction defect, the claimant shall serve the
contractor with a notice of the claim that describes the claim in sufficient detail to
determine the general nature of the construction defect. If the claimant files an

action but fails to serve the notice of claim, the court shall dismiss the action without
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1 prejudice, and the action may not be refiled until the claimant has complied with the
2 requirements of this subsection. G
@ (3) NOTICE AND OPPORTUNITY TO REPAIR. (a) No later than B%/days before
4 initiating an action against a contractor or supplier under this section, the claimant
5 shall serve written notice of claim under sub. (2) on the contractor. The notice of
6 claim shall state that the claimant asserts a construction defect claim or claims and
7 is providing notice under this paragraph. The notice of claim shall describe the claim
8 or claims in sufficient detail to explain the nature of the alleged construction defect
9 and the results of the construction defect. The claimant shall provide to the
10 contractor all evidence the claimant knows or possesses, including expert reports,
11 photographs, electronic mail, and videotapes that depict the nature and cause of the
12 alleged construction defect. In addition, the claimant shall provide to the contractor
13 any evidence discoverable under ch. 804 that depicts the nature and cause of the
14 construction defect, 1nc1ud1ng expert reports photographs and Vldeotapes ijl;re E:
/ . S e o
n )

AN S

15 z ;f dal"‘i/\ffy not 1ater u,se Qzldence in an acﬁ“@n under M‘sm&ectmn that the ﬁfé/rmant

/
16 / / withholds or fails tr{ produce ;

4
\ / M

17 (b) Within 30 days after the claimant serves notice of claim under par. (a), or
18 within 45 days if the contractor makes a claim for contribution from a supplier under
19 sub. (9) (a), each contractor that has received the notice of claim may serve on the
20 claimant, and on any other contractor that has received the notice of claim and on
21 any supplier that has received a claim for contribution under sub. (9) (a), a written
22 response to the claim or claims that either offers to settle the claim by monetary
23 payment, the making of repairs, or a combination of both, without inspection, or

24 proposes to inspect the building that is the subject of the claim.
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(c) Within 30 days after a supplier has received notice that a contractor is
seeking contribution under sub. (9) (a), the supplier may serve the contractor with
a written response that offers to settle the contribution claim by payment, by repair,
or by both payment and repair without inspection or that offers to inspect the
building that is the subject of the contribution claim. The contractor shall forward
the supplier’s response to the claimant. The supplier and contractor shall use their
best efforts to coordinate their responses to claims and contribution claims.

(d) If the contractor wholly rejects the claim and will neither remedy the alleged
construction defect nor settle the claim, or does not respond to the claimant’s notice
of claim within the time under par. (b), the claimant may bring an action against the
contractor for the claims described in the notice of claim without further notice.

(e) If the claimant rejects a settlement offer made by the contractor, the
claimant shall provide written notice of the claimant’s rejection to the contractor @W

i

¥ The notice shall include the

@"@/ csentoth by logal counsel the contracgor attorisy)

spemﬁc factual and, if known, legal reasons for the claimant’s rejection of the

contractor’s proposal or offer. If the claimant believes that the settlement offer omits
reference to any portion of the claim, or was unreasonable, the claimant shall in its
written notice include those items that the claimant believes were omitted and set

forth in detail all reasons why the claimant believes the settlement offer is

unreasonable. §In any subsequent action in Wﬁich the claimant asserts that the

settlement offer was unreasoﬁable the clalmant may nof: ralse any reasons that were
*m,%. o

> [ sgsm‘aré ?’T
not mciuded in "rt&response to the contractor‘ The contractor shall

o558

claimant’s response to a supplier upon whom a contribution claim has been made.
(f) If a proposal for inspection is made under par. (b), the claimant shall, within

30 days of receiving the contractor’s proposal, provide the contractor and any
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supplier on whom a contribution claim has been made and its agents, experts, and
consultants prompt and complete access to the building to inspect the building,
document any alleged construction defects, and perform any testing required to
evaluate fully the nature, extent, and cause of the claimed construction defects and
the nature and extent of any repairs or replacements that may be necessary to
remedy them. If destructive testing is required, the contractor shall give the
claimant and all persons on whom a notice of claim or contribution claim has been
served advance notice of the testing at least 10 days before commencement of the
testing and shall, after completion of the testing, return the building to its
pre—testing condition. If any inspection or testing reveals a condition that requires
additional testing to allow the contractor to evaluate fully the nature, cause, and
extent of the construction defect, the contractor shall provide notice to the claimant
and all persons on whom a notice of claim or contribution claim has been served of
the need for the additional testing and the claimant shall provide access under this
paragraph. If a claim is asserted on behalf of the owners of multiple buildings, or
multiple owners of units within a multifamily complex, then the contractor shall be
entitled to inspect each of the buildings or units. The claimant shall either provide
a specific day for the inspection upon reasonable notice for an inspection or require
the contractor to request in writing a day, at least 3 days before the inspection.

(g) Within 14 days following completion of the inspection and receipt of all
testing results under par. (f), the contractor may serve on the claimant any of the
following:

1. A written offer to remedy fully or partially the construction defect at no cost

to the claimant. The offer shall include a description of any additional construction
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a
necessary to remedy the construction defect and a@f‘aﬁ&ﬁ@i}}ia«tég}ftimetable for the

completion of the construction.
2. A written offer to settle the claim by monetary payment.

3. A written offer including a combination of repairs and monetary payment.

WW s deeme dgwtcaple wrde pra ‘Z’{:‘*

4. A written statement that the contractor will not proceed further to remed e

the construction defec!;.
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(h) If a claimant accepts a contractor’s offer made under par. (g)and the
contractor does not proceed to make the monetary payment or remedy the
construction defect within the agreed timetable, the claimant may bring an action
against the contractor for the claim described in the notice of claim without further
notice. The claimant may also file the contractor’s offer and claimant’s acceptance,
and the offer and acceptance creates a rebuttable presumption that a binding and
valid settlement agreement has been created and should be enforced by the court.

4(1) If a claimant receives a written statement that the contractor will not
proceed further to remedy the construction defect, the claimant may bring an action
against the contractor for the claim described in the notice of claim without further
notice.

() If the claimant rejects the offer made by the contractor to remedy the
construction defect or to settle the claim by monetary payment or a combination of
each, the claimant shall serve written notice of the claimant’s rejection on the
contractor. The notice shall include the specific factual and, if known, legal reasons
for the claimant’s rejection of the contractor’s offer. If the claimant believes the
contractor’s settlement offer is unreasonable, the claimant shall set forth in detail
all reasons why the claimant believes the settlement offer is unreasonable. In any

subsequent action in which the claimant asserts that the settlement offer was

wllor rece ¥ of He oltedor 7 o4, )
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unreasonable, the claimant may not raise any new reasons unless the claimant later
discovers significant information.

(k) Upon receipt of a claimant’s rejection and the reasons for the rejection, the
contractor may, within 15 days of receiving the rejection, make a supplemental offer
of repair or monetary payment to the claimant.

(L) If the claimant rejects the supplemental offer made by the contractor to
remedy the construction defect or to settle the claim by monetary payment or a
combination of each, the claimant shall serve written notice of the claimant’s
rejection on the contractor. The notice shall include the specific factual and, if
known, legal reasons for the claimant’s rejection of the contractor’s supplemental
settlement offer. If the claimant believes the contractor’s supplemental settlement
offer is unreasonable, the claimant shall set forth in detail all reasons why the
claimant believes the supplemental settlement offer is unreasonable. In any
subsequent action in which the claimant asserts that the settlement offer was
unreasonable, the claimant may not raise any reasons that were not included in its
response to the contractor.

(m) If a claimant rejects a reasonable offer, including any reasonable
supplemental offer, made as provided under this subsection or does not permit the
contractor to repair the construction defect pursuant to an accepted offer of
settlement, the claimant may not recover an amount in excess of the fair market
value of the offer of settlement, or the actual cost of the repairs made, whichever is
less, or the amount of a monetary offer of settlement. For purposes of this paragraph,
the trier of fact shall determine the reasonableness of an offer of settlement. If the
claimant has rejected a reasonable offer, including any reasonable supplemental

offer, and any other law allows the claimant to recover costs and attorney fees, then
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the claimant may recover no costs or attorney fees incurred after the date of its
rejection.

(n) A claimant accepting the offer of the contractor to remedy a construction
defect shall do so by serving the contractor with a written notice of acceptance within
a reasonable period of time after receipt of the contractor’s settlement offer, but no
later than 30 days after receipt of the offer. If no response is served upon the
contractor within the 30—day period, then the offer shall be deemed accepted.

(o) If a claimant accepts a contractor’s offer to repair a construction defect
described in a notice of claim, the claimant shall provide the contractor and its
agents, experts, and consultants prompt and unfettered access to the building to
perform and complete the construction by the timetable stated in the settlement
offer.

(p) If, during the pendency of the notice, inspection, offer, acceptance, or repair
process, an applicable limitations period would otherwise expire, the claimant may
file an action against the contractor or supplier, but the action shall be immediately
abated pending completion of the notice of claim process described in this section.
This paragraph shall not be construed to revive a statute of limitations period that
has expired before the date on which a claimant’s written notice of claim is served
or extend any applicable statute of repose.

(q) After the sending of the initial notice of claim, a claimant, a contractor, and
a supplier may, by written mutual agreement, alter the procedure for the notice of
claim process described in this section.

(4) CONTRACTOR OR SUPPLIER NOT LIABLE FOR CERTAIN DAMAGES. In an action
relating to a building involving a construction defect, a contractor or supplier shall

not be liable for damages involving or caused by any of the following:
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(a) Normal shrinkage due to drying or settlement of construction components
within the tolerance of building standards.

(b) The contractor’s or supplier’s reliance on written information relating to the
building that was obtained from official government records or provided by a
government entity.

(c) Any construction defect known by or disclosed to a claimant in writing before
his or her purchase of the building.

(d) Any construction defect in a building that is purchased in “as is” condition.

(e) Ifthe claimant is not the first owner of the building, any construction defect
known by the claimant or that could have been discovered by the claimant through
the exercise of reasonable diligence before the claimant’s purchase of the building.

() Refusal of anyone to allow the contractor or supplier or the contractor’s or
supplier’s agents to perform their warranty service work.

(5) WARRANTY TERMS. The claimant and contractor or supplier are bound by any
contractor or supplier warranty terms pertaining to products or services supplied to
the building.

(6) ADDITIONAL CONSTRUCTION DEFECTS AND NOTICE AND OPPORTUNITY TO REPAIR.
A construction defect that is discovered after an initial claim or contribution claim
notice has been provided may not be alleged in an action until the claimant or
contractor has given the contractor or supplier who performed the original
construction work or provided supplies written notice of the new claim or
contribution claim regarding the alleged new construction defect based on the
claimant’s or contractor’s most current records. The contractor or supplier shall have
an opportunity to resolve the notice of the new claim or contribution claim in the

manner provided in sub. (3).
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(7) RELEASE; INSURANCE. If a claimant or contractor accepts an offer made in
compliance with this section and the contractor or supplier fulfills the offer in
compliance with this section, the claimant or contractor is barred from bringing an
action for the claim described in the notice of claim and the contractor or supplier is,
for insurance purposes, legally obligated to make the repairs or the monetary
payment as if the claimant or contractor had recovered a judgment against the
contractor or supplier in the amount of the cost of the repairs or the amount of the
monetary payment.

(8) ACTION OF ASSOCIATIONS. (a) In this subsection, “association” means a
homeowner’s association, condominium association under s. 703.02 (1m), unit
owner’s association, or a nonprofit corporation created to own and operate portions
of a planned community that may assess unit owners for the costs incurred in the
performance of the association’s obligations.

(b) A person may not provide or offer to provide anything of value, directly or
indirectly, to a property manager of an association or to a member or officer of an
association to induce the property manager, member, or officer to encourage the
association to file or discourage the association from filing a claim for damages
arising from a construction defect.

(c) A property manager retained by an association or a member or officer of an
association may not accept anything of value, directly or indirectly, in exchange for
encouraging to file or discouraging from filing a claim for damages on behalf of the
association arising from a construction defect.

(d) A person who knowingly violates par. (b) or (¢) is guilty of a misdemeanor.

(e) An association may bring an action against a contractor to recover damages

resulting from construction defects in any of the common elements or limited
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common elements of a condominium, as defined in s. 703.02 (2) and (10). Such an
action may be maintained only after all of the following occur:

1. The association first obtains the written approval of each unit’s owner whose
interest in the common elements or limited common elements will be subject of the
action.

2. A vote is held of the units’ owners to which at least a majority of the votes
of the members of the association are allocated.

3. The full board of directors of the association and the contractor have met in
person and conferred in a good faith attempt to resolve the association’s claim, or the
contractor has definitively declined or ignored the requests to meet with the board
of directors of the association.

4. The association has otherwise satisfied all of the pre—action requirements
for a claimant to commence an action as set forth in this section.

() At least 3 business days in advance of any vote to commence an action by
an association to recover damages resulting from construction defects in any of the
common elements or limited common elements of a condominium, the attorney
representing the association shall provide to each unit’s owner a written statement
that includes, in reasonable detail all of the following:

1. The construction defects and damages or injuries to the common elements
or limited common elements.

2. The cause of the construction defects, if the cause is known.

3. The nature and the extent that is known of the damage or injury resulting
from the construction defects.

4. The location of each construction defect within the common elements or

limited common elements, if known.
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5. A reasonable estimate of the cost of the action, including reasonable attorney
fees and costs, expert fees, and the costs of testing.

6. All disclosure that the unit owner is required to make upon the sale of the
unit.

(g) An association or an attorney for an association may not employ a person
to perform destructive tests to determine any damage or injury to a unit, common
element, or limited common element caused by a construction defect unless all of the
following are true:

1. The person has expertise in the testing.

2. The association has obtained the prior written approval of each unit’s owner
whose unit or interest in the common element or limited common element will be
affected by the testing.

3. The person performing the tests has provided a written schedule for repairs.

4. The person performing the tests is required to repair all damage resulting
from the tests in accordance with state laws and applicable local ordinances.

5. The association or the person so employed obtains all permits required to
conduct the tests and to repair any damage resulting from the tests.

6. Reasonable prior notice and opportunity to observe the tests is given to the
contractor against whom an action may be brought as a result of the tests.

(h) An association may commence an action only upon a vote or written
agreement of the owners of the units to which at least a majority of the votes of the
members of the association are allocated. In such a case, the association shall
provide written notice to the owner of each unit of the meeting at which the
commencement of an action is to be considered or action is to be taken at least 21

calendar days before the meeting.
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(i) The board of directors of an association may, without giving notice to the
units’ owners, employ a contractor and other persons necessary to make immediate
repairs to a unit or common element within the condominium as are required to
protect the health and safety of the units’ owners.

(9) CONTRIBUTION. (a) A contractor may not seek contribution from a supplier
for a claim that a claimant makes against the contractor unless the contractor
provides the supplier with a written notice of the claimant’s claim and the
contribution claim within 10 days of the contractor’s recéipt of the claim. The
contractor shall explain the contribution claim in sufficient detail to explain the
nature and results of the alleged construction defect. The contractor shall provide
to the supplier all evidence the contractor knows or possesses, including expert
reports, photographs, electronic mail, and videotapes that depict the nature and
cause of the alleged construction defect. In addition, the contractor shall provide to
the supplier any evidence discoverable under ch. 804 that depicts the nature and
cause of the alleged construction defect, including expert reports, photographs, and
videotapes. The contractor may not later use evidence in an action under this section
that the contractor withholds or fails to produce.

(b) Within 30 days after a supplier has received notice that a contractor is
seeking contribution under par. (a), the supplier may serve the contractor with a
written response that offers to settle the contribution claim by payment, by repair,
or by both payment and repair without inspection or that offers to inspect the
building that is the subject of the contribution claim. The contractor shall forward
the supplier’s response to the claimant. The supplier and contractor shall use their

best efforts to coordinate their responses to claims and contribution claims.
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(c) If the supplier wholly rejects the contribution claim and will neither remedy
the alleged construction defect nor settle the claim, or does not respond to the
contractor’s notice of contribution claim within the time under par. (b), the contractor
may bring an action against the supplier for the claims described in the notice of
contribution claim without further notice.

(d) If the contractor rejects a settlement offer made by the supplier, the
contractor shall provide written notice of the contractor’s rejection to the supplier
and, if the supplier is represented by legal counsel, the supplier’s attorney. The
notice shall include the specific factual and, if known, legal reasons for the
contractor’s rejection of the supplier’s proposal or offer. If the contractor believes that
the settlement offer omits reference to any portion of the claim, or was unreasonable,
the contractor shall in its written notice include those items that the contractor
believes were omitted and set forth in detail all reasons why the contractor believes
the settlement offer is unreasonable. In any subsequent action in which the
contractor asserts that the settlement offer was unreasonable, the contractor may
not raise any reasons that were not included in its response to the supplier.

(e) If a supplier proposes to inspect the building that is the subject of the
contribution claim, the contractor and claimant shall, within 30 days of receiving the
supplier’s proposal, provide the supplier and its agents, experts, and consultants
prompt and complete access to the building to inspect the building, document any
alleged construction defects, and perform any testing required to evaluate fully the
nature, extent, and cause of the claimed construction defects and the nature and
extent of any repairs or replacements that may be necessary to remedy them. If
destructive testing is required, the supplier shall give the contractor and claimant

and all persons on whom a notice of claim or contribution claim has been served
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advance notice of the testing at least 10 days before commencement of the testing and
shall, after completion of the testing, return the building to its pre—testing condition.
If any inspection or testing reveals a condition that requires additional testing to
allow the supplier to evaluate fully the nature, cause, and extent of the construction
defect, the supplier shall provide notice to the contractor and claimant and all
persons on whom a notice of claim or contribution claim has been served of the need
for the additional testing and the contractor and claimant shall provide access under
this paragraph. If a claim is asserted on behalf of the contractor of multiple
buildings, or multiple owners of units within a multifamily complex, then the
supplier shall be entitled to inspect each of the buildings or units. The contractor and
claimant shall either provide a specific day for the inspection upon reasonable notice
for an inspection or require the supplier to request in writing a day, at least 3 days
before the inspection.

(f) Within 14 days following completion of the inspection and receipt of all
testing results under par. (e), the supplier may serve on the contractor any of the
following:

1. A written offer to remedy fully or partially the construction defect at no cost
to the contractor. The offer shall include a description of any additional construction
necessary to remedy the construction defect and an anticipated timetable for the
completion of the construction.

2. A written offer to settle the claim by monetary payment.

3. A written offer including a combination of repairs and monetary payment.

4. A written statement that the supplier will not proceed further to remedy the

construction defect.
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&}jf (g) If a contractor accepts a supplier’s offer made under par. (f)‘and the supplier
2 does not proceed to make the monetary payment or remedy the construction defect
3 within the agreed timetable, the contractor may bring an action against the supplier
4 for the claim described in the notice of claim without further notice. The claimant
5 may also file the supplier’s offer and contractor’s acceptance, and the offer and
6 acceptance creates a rebuttable presumption that a binding and valid settlement
7 agreement has been created and should be enforced by the court.

8 (h) If a contractor receives a written statement that the supplier will not
9 proceed further to remedy the construction defect, the contractor may bring an action

10 against the supplier for the claim described in the notice of claim without further

11 notice.

12 (i) If the contractor rejects the offer made by the supplier to remedy the

13 construction defect or to settle the claim by monetary payment or a combination of

14 each, the contractor shall serve written notice of the contractor’s rejection on the

15 supplier. The notice shall include the specific factual and, if known, legal reasons for

16 the contractors rejection of the supplier’s offer. If the contractor believes the

17 supplier’s settlement offer is unreasonable, the contractor shall set forth in detail all

18 reasons why the claimant believes the settlement offer is unreasonable. In any

19 subsequent action in which the contractor asserts that the settlement offer was

20 unreasonable, the contractor may not raise any new reasons unless the contractor

21 later discovers significant information.

22 () Upon receipt of a contractor’s rejection and the reasons for the rejection, the

23 supplier may, within 15 days of receiving the rejection, make a supplemental offer

24 of repair or monetary payment to the contractor.
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(k) If the contractor rejects the supplemental offer made by the supplier to
remedy the construction defect or to settle the claim by monetary payment or a
combination of each, the contractor shall serve written notice of the contractor’s
rejection on the supplier. The notice shall include the specific factual and, if known,
legal reasons for the contractor’s rejection of the supplier’s supplemental settlement
offer. If the contractor believes the supplier’s supplemental settlement offer is
unreasonable, the contractor shall set forth in detail all reasons why the contractor
believes the supplemental settlement offer is unreasonable. In any subsequent
action in which the contractor asserts that the settlement offer was unreasonable,
the contractor may not raise any reasons that were not included in its response to
the supplier.

(L) If a contractor rejects a reasonable offer, including any reasonable
supplemental offer, made as provided under this subsection or does not permit the
supplier to repair the construction defect pursuant to an accepted offer of settlement,
the contractor may not recover an amount in excess of the fair market value of the
offer of settlement, or the actual cost of the repairs made, whichever is less, or the
amount of a monetary offer of settlement. For purposes of this paragraph, the trier
of fact shall determine the reasonableness of an offer of settlement. If the contractor
has rejected a reasonable offer, including any reasonable supplemental offer, and any
other law allows the contractor to recover costs and attorney fees, then the contractor
may recover no costs or attorney fees incurred after the date of its rejection.

(m) A contractor accepting the offer of the supplier to remedy a construction
defect shall do so by serving the supplier with a written notice of acceptance within

a reasonable period of time after receipt of the supplier’s settlement offer, but no later
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than 30 days after receipt of the offer. If no response is served upon the supplier
within the 30-day period, then the offer shall be deemed accepted.

(n) If a contractor accepts a supplier’s offer to repair a construction defect
described in a notice of claim, the contractor shall provide the supplier and its agents,
experts, and consultants prompt and unfettered access to the building to perform
and complete the construction by the timetable stated in the settlement offer.

(10) HOMEOWNER REPAIRS. Without giving notice under this section, a
homeowner may make immediate repairs to a building to protect the health or safety
of its occupants.

SEcTION 3. Effective date.

(1) This act first applies to actions commenced on the effective date of this
subsection.

(END)



Committee/Final amendment or changes to LRB-2307/5: //é
1) WRA/Wieckert Dok [ °
a. Remove the line "The claimant may not later use evidenccaﬁifj/a[uﬁ/wnder this section thag the

claimant withholds or fails to produce.” on page 4, lines 14-1 . B/ {
Do aie - f
b. Remove the term: "In any subsequent action in which the cla??:(erts that the settlement offer

was unreasonable, the claimant may not raise any reasons that wegenot included in its response to the

contractor." from page 5, lines 21-23. i ;

c. Remove, page 8, lines 13-16, “In any subsequent action in which the glaimant asserts that the
settlement offer was unreasonable, the claimant may not raise any rga‘é{);ns that were not included in its
e

response to the contractor.”

2) Wieckert other Doate - 7 @
a. Page 5, line 13, Rep. Wieckert would like to replace “and’with “or” (the claimant cag,reject a
settlement and notice either the contractor or his attorgM ,

w ?‘j‘ g A o“‘ é

b. Page 7, line 1 mentions “anticipated timetable”. Page 7 line m%}lﬁons “agreed timetable”. What is
the difference? Rep. Wieckert would like this section explajned.

Explanation: “Anticipated timetable” was usgefon pagé 7, line 1 because it's a proposed timetable at
that point. “Agreed timetable” was used,eff page 7, line 9 because at that point the proposed timetable
has been accepted by the other party- {306 e

o o E

| We could use the term “anticipated timetable” or “agrged timetable” on Page 7, line 1.
-~ 3) Wisconsin Window and Door Manufacturers Coalition:

gg a. P. 5, lines 5-6: Revise the full sentence on those lines to read as follows: “If a contribution claim is
., #Thade, the contractor shall forward all responses from the supplier relating to the contribution claim to the
}{ claimant.” (Note: We want to make sure that the claimant sees all responses from the supplier, .

" including the initial response and all subsequent responses.) ¢ 0 [AE< £ LT
_b.P. 5, line 22: Change “foreword” to%rward."&;,‘,g,> A ? e *’N”?

gm: P9/ 161 (L

¥

L {c.P. 9, line 20: After “claim,” insert “and initial contribul

7 d. P. 9, line 21: After “agreement,” insert “of all partie invoived.” (Note: We want to make sure that all
parties involved need to agree before the provisions in the statutes are altered.) L>
MO

X

3 . P. 10, line 25: After “sub. (3),” insert “and sub. (9)gj£ ; 5:9

. P. 14, line 16: After "videotapes,” insert the following: “The evidence provided to the supplier shail
* Include all evidence provided to the contractor by the claimant.” {j(

Q2%

%{ g. P. 19, line 6: After that line, insert the following: P ﬁf“’{

9 “(0) A person seeking contribution from a supplier who elects to inspect a building under sub. (3) shall
'send to the supplier written notice by certified mail of the inspection date and building address, and

0 whether destructive testing is contemplated, at least 10 days before the inspection.

/4~ (p) This section does not apply to a contractor’s or supplier’s right to seek contribution, indemnity or

%?) )/ recovery against any party other than a supplier as defined in Sec. 101.148(1 )(f) for a claim



made against a contractor or a supplier.” (Note: We want to make it clear that contribution can
be sought from other parties besides window and door suppliers without going through the notice
and opportunity to repair process.)

4) Miscellaneous

a. Some people have said that the homeowner should be able to bring an action right away if the builder
declines to make a supplemental offer or if the homeowner rejects the supplemental offer. Strictly
speaking, under the current wording of the bill, if the builder declines to make a supplemental offer, or if
the homeowner rejects the supplemental offer, the homeowner would have to wait until day 135 before
bringing an action. This could be amended with the change to page 8, line 16 described beiow.

5) Senator Luther Olsen and Rep Wieckert:

a. Several people have expressed concern about the wording in Sec. 895.07(3)(a) which states that a
claimant must serve a written notice of claim no later than 135 days before bringing an action against a
contractor or supplier. The concern is that this will be interpreted to mean that a claimant must always
wait 135 days before being able to bring an action and some people will feel that this is a long time to

wait.

In fact, in most cases the process will be completed well before 135 days have passed. Either the
contractor will make an offer that the claimant will accept, or the contractor will reject the claim, or the
claimant will reject the contractor’s offer and supplemental offer (if any), well before the 135 day mark is
reached. As soon as any of those things happens, either the claim will be resolved or the claimant can

bring an action.

To avoid confusion, changes along the lines of those suggested below would make it clear that a
claimant could bring an action at the point at which the contractor rejects the claim, or the claimant
rejects an offer and a supplemental offer (if any). It is likely that in most cases all steps in the process
will be completed well before 135 days have elapsed. The process will only take as long as 135 days in
those cases where a supplier is involved, an inspection is involved, an offer and supplemental offer are
involved, and the parties take the maximum amount of time to complete each step in the process.

: 0o
P. 4, lines 3-5: Revise the j??énce on those lines to read as follows: “A claimant may not initiate

an action against a contractor pr’supplier unless it has served a written notice of claim under sub. (2) on
the contractor and all the regtiirements set forth in this section have been fulfilled.”
Y 7t '
((/(; 'P. 8, line 16: At the end of that line, insert the following: “If the contractor deciines to make a
_#Supplemental offer, or if the claimant rejects the supplemental offer, the claimant may bring an action
% against the contractor for the claim described in the notice of claim without further notice.” aK

P. 9, line 7: At the end of that line, insert the following: “If all the requirements set forth in this section
have been fuifilled, and if the claimant has rejected any outstanding offers, the claimant may bring an
ﬁ action against the contractor for the claim described in the notice of claim without further notice.” oK
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